e 


Jaxvany * 1745. 


PET ITION 


F O R 


Sir ALEXANDER CockBURN of Langtoun; 
Baronet, apparent Heir-male of the Fa- 


mily of Langtoun, Purſuer. 


ESE * 


N 


* 


3 


E Jaxvaxr 3d, 1745. 


Unto the Right Hinodrable, The Lords of Council and Seſſion) 
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PETITION 


Sir Arzxanze Cock URN of Lexgons; 
Baronet, apparent Heir-male of the Fa; 
mily of Langtoun, Fa, uy 


_ HyunBLr eng warn, 


= HAT in the 1008 dnckent' Times before the 
Reign of King James II. of Scotland it was the 

frequent Uſage and Practice of the Crown, to 
grant Offices, in Fee and Heritage, to Perſons 

who were at the time conſiderable and in Favour, 
fo as theſe Offices might be deſcendable to their Heirs, until 
this Practice was reſtrained by the 44th Act of the 11th Parl. 
of King James II. which provides, That there be no Of- 
* fice i 0 Time to come given in Fee or Heritage.” 

Of the Grants of this rt, that were either originally made 
before this Statute, or, tho foo to it, came to be con- 
firmed by long Poſſeſſion: There were a good Number, of va- 
rious Degrees of Dignity and Importance; Several of which - 

continue to be enjoyed | by the Deſcendents of the Grantees to 
this Day ; Such as the heritable Office of 5 — _ in _ 
Fanily of Errol, the Office of Heritable 
's Houſhold in the Family of Argyle; 2 n — 
Otte of Juſtice General in yy ſame Family, the 8 
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Earl Mariſchal in the Family of Mith, and that of High 
Admiral of Scotland in the Family of Lenox. © 

Amongſt the reſt it appears, that before the Reign of James 
II. the Office of Principal Uſher to the King was granted to 
the Peritioner's-Predgeeſſgrs7zheritably ; what was thy 
Date of the original Grant does not with Certainty a 
but the.oldeR. Record thereof now extant i 


This 
olton, Ea-! 


n Ir 1255 Warren, with: the 


* — # & 
* 


« fint tres ſectas capitales, viz, ſeam itineris Ju 

« tent. inter vicecomitatum de Berwick ſuper Tuedam, ſectam 
« jtineris Juſtitiariz tent. apud Edinburch, & Parfiamen- 
© tum noſtrum tent. apud Sconam: & quod dictus Alexan- 
« der vel hæredes (here, the Words, vel aſſignati, are not re- 


« peated.) ſint principales oſtiarii noſtri ad poſtra Parliamenta, 


« generalia Concilia & Feſta, capiendo de nobis & ſucceſſori- 
bus noſtris, per dictum tempus, liberationem pro duobus ar- 
© migeris, duobus acutenentibus cum gladiferis, & equis per- 
« tinentibus eiſdem, reddenda inde annuatim nobis & ſucceſ- 
< ſoribus noſtris unum par calcarium deauratorum nomine Al. 
« be firmæ, fi petatur tantum, pro omni alio ſervitio ex a- 
cCiione ſeu demanda quæ de dictis baroniis & tenendriis e- 
« juſdem cum pertinentibus exigi poterint vel requir. 
This Reddendo is plainly given for the Lands contained in 

the Charter, and has no Connection with the ſeparate Grant 
of the Office conferred upon Alexander and his Heirs, for 
which they were to be intitled to Livery and Maintenance for 
their Attendance, as in the Charter mentioned. | of 


In September 1681, this Charter is inſerted and regiſtred in 


the 


(3) | 
the Records of Parliamerit by particular Order of the King's 


Majeſty and the Eftates, having heard” and conſidered the Pe- 


tition of Sir Archibald Cockburn of Langtoun, -ſetting'forth; 
That this was an Office which concerned the Tarn njelf, 


and the Charter therewith produced. bo * 

Poſterior to this Charter, there were # Variety of others 
from Time to Time, granting to the Petitioner's Predeceſſors 
as well tlie Family Eſtate of Langtoun, as this heritable Of- 
fice. One of theſe bears Date in the Year 1509, giving the 
Lands and Barony of Langtoun and Curin, and the. Office of 
chief Uſher to Herald Cockburn,” Son and apparent Heir 
of William Cuctburn of Langtoun, proceeding on the Refigna- 
tion of the ſaid Milliam, and containing a of the 
Office of 'Uſher, Which 1 is by this Charter en! * thi Bas 


rony. gw TENT , — 
e er 1549, dhe Lands 220 Barony of ons and 


Carin, with the Office of princi pal Uſher, and Fes and Ca- 


ſualtiez "thereto Waungg e are Spe to Alexander Cock- 
burn, Son and apparent Heir to James Cockburwof Lang- 
tun, d his Heirs and Aſfignies, proceeding on the Reſigna- 
tion of James the Father; and containing a Novodamus, and a 
new Erection of the ſaid Lands and Office of Uſher into 2 Ba- 

enn Ao era 

In 1595, the 1404. and Batony of ' Langtoun; and: Office of 
ptineipal Uſher, with the Fees thereof, arè diſponed to MI. 
liam Cockburn of Langtomm, and his Heirs-male' whatſoever, 
proceeding on the ſaid Milliams owe Nieten and con- 
taining a Novodamns. - 

In 1609, the Lands and Barony off Rs and Office. of 
King's Uſher, are diſponed to Sis Wilkam Cockburn of Lang- 


toum, ard the Heirs male of his Body; which failing, to Sir 


Archibald Cockburn of Clarkinoton, and 'the Heirs- male of his 


Body; which failing, to faid Sir William his Heirs-male 


whatſoever, proceeding upon his own e as con- 
taining a Novodamus, 
. By 


p_— _— 
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By three Charters of this Office, granted in the Years 1645, 
1660, and 1662, it appears, that there was ſome Encroach- 
ment made upon Langtoun, by giving a temporary Right to 
this Office, or Part of it, to James Maxwel of Innerwick, 
and William Maxwel of Kirkhouſe, and thereafter to Robert 
Guninghame Brother to the Earl of Glencairn, it does not ap- 
pear Iiſtinaly how any of theſe Perſons came*to have a Grant 
or Preſentation to this Office, or any Part of it; but in all. Ap- 
pearance it was an Incroachment upon the heritable Right to 
this Office, which was firſt made during the Troubles in the 
latter End of King Charles T's Reign. But in the Year 1674, 
Sir Archibald Cockburn obtains a new Charter, and Ratification 
of all former Grants of this heritable Office of ber; and a 
yearly Fee or Penſion of 250 L. Sterling is granted to the 
Office, in Lieu of the Lrvery, or Maintenance, that was to be 
furniſhed by the Crown, according to the ancient Grant, for 
defraying the Expence and Equipage of the Uſher, for his E- 
ſquires, Archers, Sword-Bearers, and his and their Horſes and 
their Grooms: And in this Charter alſo the Lands and Barony 
of Langtoun are diſponed, and of new erected into a Barony 
along with the Office of Uſher, and the Fee thereto be- 
onging. e . 155% | 
Sir Archibald Cockburn of Langtoun, the Receiver of this 
laſt.Gharter, the Petitioner's Great-grandfather, contracted great 
ts, rchibald Cockburn his Son, and Sir James Cucł- 
burn of. burn were bound in many of theſe Debts jointly 
with him, and Sir Archibald having provided the Fee of his 
Eſtate to his Son, in his Contract of Marriage in the 1684, 
with the Reſervation of his own Liferent, he thereafter re- 
nounced his Liferent of a great Part of the Eſtate, and of the 
heritable Office of Uſher, in favour of his Son, for his Relief of 
the Engagements he had come under for his Father ; and in 
the Year 1690, Archibald Cxxkburn the Son diſponed the he- 
ritable Office of Uſher to Sir James Cockburn, for his Relief 

of his Engagements for Arc61ba/d and his Father. | x 
| At 


SE 


At the ſame Time the other Creditors of Langtoun, who 
were Creditors of Sir Archibald the Father, and Archibald the 
Son, adjudged from them the Eſtate of Langtoum, and alſo this 
Office of principal Uſher, and the Fees thereof. 

In the Year 1692, when the Perſon intitled to this Office 
was the Debitor, who had diſponed the fame toward Satisfac- 


tion of his Creditor, a Competition aroſe between Sir Fames 


Cockburn the voluntary Diſponee, and the other Creditors of 
r with reſpect to the Fees of this Office; 
in which the Lord Ordinary in the Ranking, preferred Sir 
James Cockburn, upon the Priority of his Right and Infeft- 
ment; and the Petitioner believes it may be true that Sir James, 
and after his Death Sir Milliam his Son, have poſſeſt the Fees 
of the Office in conſequence. of this Preference, and other vo- 
luntary Tranſactions betwixt Sir William Cockburn and the 
Heirs-male of Langtoun's Family, namely Sir Alexander Cock» 
burn, who, in the 1711, ſerved himſelf Heir cum io in- 
vemaris to Sir Archibald his Brother, in the Eſtate of Lang- 
toun, and alſo in the Office of Uſher, and Penſion thereto be- 
longing ; but Sir Miiliam Cockburn, or his Father, tho they 
wok Right to the Profits by the Deed of their Debitor, never 


pretended to hold or exerciſe the Office itſelf, but the ſame has 


conſtantly been exerciſed upon all Occaſions by the Heir-male 
of Langtoun. | | 
The Creditors of La 


5 


an Action of Ranking and Sale of the Eſtate of Langtoun, un- 


der which they ſeek to comprehend not only the Land-Eſtate, 


but alſo the Office of heritable Uſher, and Fees thereof; and 
the Petitioner, who is apparent Heir-male of the Family, be- 
ion, 


ing made Party to this A did not oppoſe the Sale of the 
Family- Eſtate, being reſolved to give way to it, and nowiſe to 


involve himſelf in a Repreſentation of his Predeceſſors, wWhoſe 
Affairs have been ſor ſome Time very intricate; but to reſt ſa- 


tisfied with ſuch other adventitious Eſtate as it has been his 


Fortune to be provided vin 8 the ſame Time as he concei- 


yed, 


netoun have in the Year 173 X brought 


5 
ved, and was adviſed, that the heritable Office granted to his 
Predeceſſors was, in its Nature, very diſtinct from their pro- 
per Patrimonial Eſtate, and that the Office was not liable to 
be acquired by the legal Diligence of Creditors; but, upon the 
Eftate being evicted, might deſcend to him as the apparent 
Heir of the Family: He therefore brought his Action of De- 
- elarator before your Lordſhips, That this Office is not a patri- 
monial Eſtate that was alienable by his Predece ſſors, or . 
able by their Creditors; but that it miſt deſcend to the Heirs 
of the Family in the Right of Blood, and that his, the Purſu- 
er's taking and holding this Office, cannot ſubject him to the 
Debts of his Predeceſſors. 0 84 e 
This Proceſs came in before the Lord Arniſtoun Ordinary, 
here Appearance being made for Sir William Cockburn and 
others, Creditors of Zangtoun; the Debate was reported to your 
Lordſhips, upon wy full Informations, upon the 14th imo, 
when the following Inte rlocutor was pronòunced, On Report of 
the Lord Arniſtoun, the Lords find, That the Office in queſtion 
is adjudgable, and remit to the Lord Oramary to proceed ace, 
ee, Ir AD Bet OY nee 

| As this Interlocutor, fo far as the Petitioner can learn, is thE 

firſt Time that the Que ſtion has been ſo determined after Trial 
or Debate; and as there was a conſiderable Variety of Opini- 
ons amongſt your Lordſhips upon this Queſtion, which, as it 
ftands by the Interlocutor, is a new and leading Caſe, that 
8 may have very great Influence in future Times, in the Caſe of 
other heritable Offices, upon poſſible Contingencies, the Pe- 

titioner makes this Application, in order to pray your Lord- 

ſhips once more to review the Merits of this Queftion, and ta 

alter the Interlocutor aboye-recited. -In order to which, as the 

Caſe was before very fully argued in the Informations, the Pe- 

titioner ſhall now rather chooſe to contract the Debate into as 

narrow: Bounds as poſſible, by ſtating briefly the Reaſons for 

Support of the Intention of his Action, and then endeavouring 

to anſwer the principal Objections of his Opponents, and that 
| hy theſe 


0 
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theſe may not be blended together, the Petitioner ſhall, in - 
the firſt Place, conſider the Caſe, as if the Grants of this Of 
fice had been always diſtinct and ſeparate from the Charters 
of the Land-Eſtate belonging to this Family; and aſterwards, 
it may be conſidered, whether there is any, or what Influence, 
on the Queſtion, from conjoining of both together in the ſame 
Charters, or the Words uniting or annexing the Barony d. 
eg, LENS it ond. rn 
And taking the Matter in the former, of theſe Views, that 
nothing had been granted to Alexander Cockburn and his, 
Heirs by K. Robert the II. but the naked Office of Uſher it 
{{f with the Livery and Maintenatice for the Eſquires, and 


ſo forth thereto belonging, during his Attendance. at Court u- 


able to be adjudged or appriſed by his Creditors; for the, Grant 


K only; 
ning \ | g chooſes for 
himſelf and his Succeſſors, one Family, who ſhall.” im all Time, 


\ Power to allienate- that 
ar ſubſtitute another uin this Place, without the Choice or =—_ 


ſcat 
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ſent of his Maſter, it muſt be equally abſurd and impractica- 
ble for any Creditor of his, by the Force of legal Diligence, 
to denude the Officer, and put himielf in his Place, and to 
force himſelf upon the King for a Servant or Attendant of any 
Kind; and if the Nature of the Thing forbid this, when the 
Grant of an Office is made to one Perſon, it does not ſeem 
to alter the Caſe when the Office is granted heritably, or de- 
ſcendable to Heirs, for this affects only the Endurance or Con- 
tinuance, but does not alter the Nature or Subject of the 
Grant it ſelf, it is ſtill but an Office in the Perſon of the Heir, 
as well as of the firſt Grantee, implying a Truſt on the Part 
of the Crown or Maſter, and a Privilege and Duty on the 
Part of the Officer, which is no leſs unallienable when it is 
given by way of Survivancy, or perpetual Succeſſion, than 
when it is conferred upon one Man, cither for Term of Years, 
or during his Life, | V9) 3 
And that it is the Nature of the Subject itſelf that is grant- 
ed, and not the Endurance thereof, or the Terms of the 
Grant, as being heritable or deſcendable to Heirs, that muſt 
determine whether it is properly patrimonial or allienable, 
cannot be better illuſtrated than by the Example which comes 
the neareſt to ſuch heritable Offices; and that is, the Grants 
from the Crown of Titles of Honour of any Kind higher or 
lauer; and, in the firſt Place, to mention one that was grant- 
ed to this very Family, and is alſo heritable, and that is, 
their Patent for being Kiights-Baronets ; this Grant or 77 
tle, is what has now deſcended to the Petitioner, and what 
he may ſurely take without any Service or Repreſentation, 
of his Predeceſſors, and tho! it was given Heritabiy to the firſt 
Patentee, and his Heirs-male, this did not render the ſame pa- 
trimonial, or any more liable to be allienated voluntarily, or 
to be adjudged by Creditors, than if it had been the Honour 
of Knighthood conferred upon a ſingle Perſon for his Life ; 
It is therefore the Nature of the Grant it ſelf, and not the 
Condition of 'tis being heritable or deſcendable, that muſt de- 

a STS - =£- 
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termine whether it be patrimonial or adjudgeable; and the 
Petitioner, with great & bmiſſion, conceives, That the he- 
ritable Office in Queſtion, granted to his Anceſtors, is now 
deſcendable to him in like ner as the Title of Baronet, 
which was alſo granted to them, and may be taken without 
Service or Repreſentation, the Office no more than the other, 
being any Part of their patrimonial Eſtate that could be bought 
or ſold for Money, and liable to be diſtrained or affected with 
the Diligence of Creditors. N 
This Compariſon, the Petitioner apprehends to be perfect- 
ly juſt betwixt the heritable Offices and Dignities that are 
conferred by the Crown, and that the Offices are to be rank- 
ed as of the ſame Nature with the Dignities, or Titles of Ho- 
nour, as reſembling theſe in Contradiſtinction to the Lands, 
or other patrimonial Eſtate that are in commercio, and daily 
liable to be bought and fold by voluntary Tranſactions, or to 
be evicted by the Diligence of Creditors ; for the Offices, as 
well as the Dignities of every Kind, higher or lower, con- 
tinue ſtill to beneficia, conferred from the mere Favour 
of the Crown, upon regard to the Grantee, or thoſe of his 
Blood, or Family: And as, upon the one Side, there is a 
Truſt repoſed, and a Privilege or Dignity conferred ; fo, on 
the other Part, there are Duties and Services preſtable by the 
Grantce, and his Deſcendents in the fame Manner as in the 
Caſe of Dignities conferred, even the higher of Nobility, the 
Receiver and his Heirs become hereditary Counſellors to the 
Crown, and entitled, or rather obliged, to attend and give 
Advice in Parliament, as well as the heritable Officers are 
bound to diſcharge their reſpective Duties of the Offices upon 
them conferred ; They are of the like Nature as Benefits con- 
ferred by the Crown upon the Grantees, -and their Families, 
or Deſcendents, for reciprocal Service to be performed, they 
are equally remote, and diſtin from patrimonial Eſtate that 
can be bought and ſold; —y ought therefore to be held 


cqually 
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equally incapable of being adjudged, or diſtrained by the Dili» 
gence of Creditors. * 3k 
In the Caſe of the higher Offices that have been granted 
heritably in this Kingdom, ſuch as thoſe of the. great Conſtable, 
Mariſchal, Faſtice General, Steward of the Houſbold, Admi- 
ral; the Petitioner's Opponents, in this Debate, have not ad- 
ventured to maintain a Propoſition, which carries ſuch mani- 
feſt Abſurdity, as that theſe would be liable to be adjudged 
by Creditors; or that a Taylor, for Inſtance, adjudging- or 
apprizing for Payment of his Bill, could have ever been en- 
titled to fit down upon the higheſt Bench of the Kingdom, 
or to put himſelf at the Head of the Army, or of the King's 


© \ Houſhold; and if this be confeſſedly too abſurd to be main- 


tained, it has becn very juſtly obſerved, That it can make no 
ſubſtantial Reaſon of Difference in the preſent Caſe, that the 
heritable Office in Queſtion of principal Uſher, is much infe- 
rior in Dignity and Importance to thoſe high Offices, and that 
it is eaſier to find Perſons who may be qualified to perform 
the Duty of it; for the Nature of all the heritable Offices is 
{ill the ſame, tho' the Kinds or the Species differ, even as in 
the Caſe of Dignities; That of a Lord, Baron, or even of a 
Haronet, is as little patrimonial or liable to be adjudged, as 
that of the firſt Duke, and Peer of the Realm; and in like 
Manner, it is no lc& incongruous and abſurd, that a Creditor 
Adjudger ſhould come and walk before the King as his prin- 
cipal Uſher, than he could take the Direction of his Hou 
hold, or his Armies, or fit down in his higheſt Court of Ju- 
ſtice. | 

The Petitioner is apprehenſive, that it is the King's con- 
ſtant Reſidence in England ſince the Union of the Crowns, 
which has only given Occaſion for the Creditors, in this Caſe, to 
conteſt the prefent Queſtion ; and that it would never have 
come into the Head of any Man, if the King was ſtill reſident 
in Scotland, to imagine, that it was in the Power of a Credi- 
tor, one or more, by Adjudication, to force himſelf _ an 
Olfice. 
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Office of Truſt about the King's Perſon, whether he would or 
not; or to conceive it poſſible to be conſiſtent with Law, or with 
common Senſe and Decency, that one Day Langtoun the King's 
known and truſty Servant, as his princi ſher, the next 
Day appears an Adjudger in his Place, claiming to walk be- 
fore the King, to whom he was unknown, and poſſibly ſuch 
a Perſon, as would be very unfit to be truſted, or even refle- 
Qing an Indignity on the Office; or, as the Law was after- 
wards modelled, twenty ., Adjudgers might come at once, 
claiming to walk before the King pari payſu : It is however 
certain, that in point of Law, it can make no Difference, who» 
ther the King reſide, and the Parliament be held in 'Scotlant! 
or not; and that the accidental Variation of theſe Circumſtances 
can make no Difference in the Nature 'of the Office itfelf, or 
the Principles of Law, by which the Effect of that is to be 
governed. pita qu od ill. e, 
There are many Offices, Civil and Eocleſiaſtical, that are 
held by the Officers for Life, and theſe are juſtly held and e- 
ſteemed to be Frecholds of their own Kind ; and yet no Body 
ever imagined, that theſe could be adjudged, tho a patrimo- 
nial Eſtate for Life may be adjudged; and the Reaſon of the 
Difference is founded in the Nature of the Subject; The Officer 
is choſen for perſonal Conſiderations, and enjoys the Ad var. 
tages of the Office, in conſide ration of the Duty to be per- 
formed ; and as the Granter cannot be obliged to accept of the 
Duty of that Office from a Stranger, it is inoonſiſtent with the 
Nature of the thing, that the Office itſelf ſhould be adjudge- 
able; And the Choice of a certain Family, or a Perſon and his 
Deſeendents, to hold ſucceſſively an Office in all Time com- 
ing, as it was a thing accuſtomed, truly proceeded on the like 
Conſiderations, with the Choice of a ſingle Perſon, of Regard or 
Affection to the Race, and the Hope or Preſumption of Fide- 
lity in the Deſcendents of theſe, whoſe Duty had been already 
experienced, and could never be meant to expoſe tie Crown, 
or the Publick, to the Hazard of having an Office of Truſt 
about. 


(GB) 
about the Perſon of the King ſupplied by any Creature, hows 
ever worthleſs or unfit, who might, in Aſter- times, chance to 
Creditor to the Officer for the Time being. | 

For theſe Reaſons, the Petitioner cannot admit, eyen not- 
withſtanding the Authority of the Learned Craig; that he- 
ritable Offices or Juriſdictions are liable to be fold or apprized 
for Payments of Debts. It is a Poſition, for Proof of which, 
he mentions no Authority or Precedent ; and for Authori 
and Proof of the contrary, and of the Argument humbly plead- 
ed for the Petitioner, he muſt appeal to the Deciſion of this 
Court for him, formerly mentioned, and which is the only one 
that is in point to the preſent Queſtion, before the Interlocu- 
tor, of which the Petitioner is now praying a Review, and 
that was the Caſe obſerved by Lord Harcus, decided the 2d 
of February 1682, Bower of Kilmidrum contra Earl Mari- 
ſchal, where, in a Proceſs upon the paſſive Titles brought a- 
gainſt the Earl for a Debt of his Predeceſſor, the paſſive Ti- 
tles condeſcended on, were the Earl's ufing and exercing the 
Titles of Earl Mariſchal, Upon which the Lords found 
« Peerages and Offices not to be in commercio; and therefore, 
* that the Defender's uſing the Title of Earl, and exercing 
the Office of Mariſchal, made no paſſive Title.” This De- 
ciſion comes fully up to all that is contended for by the Peti- 
tioner in his preſent Action, Dignities and Offices, are here 
claſſed together, and confidered in the ſame Light, and con- 
cerning both, tis found that they are not in commercio, that 
they cannot be bought and fold : From which, tis a neceſſary 
Contequence, that they are not liable to be adjudged for Pay- 
ment of Debt. And, Jaſtly, That the ging of the Tithk of 
Earl, and exercing the Office of Mariſchal, made no paſſi ve 
Title, is a Proof, that the heritable Office could be taken up, 
and exerced without any Service, even as the Title of Earl 
could in the like Manner be aſſumed; and this is alſo what 
the Petitioner contends for, That without Service or Repreſen- 
tation he is no leis entitled to take and exerciſe the Office of 

heritable 
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heritable Uſher, than to aſſume the Title of Baronet heri- 
tably conferred on his Anceſtors ; or that, in his Caſe, as well 
as in the Earl Mariſehal, and all other heritable Offices, there 
is nothing more neceſſary than the Crown's actually . 
or receiving the apparent Heir of the Family into the Exerciſe 
of the Duty of the Office, for which no Grant in writing is 
needful, nor any previous Cognition by an Inqueſt, in order 
to the expediting of ſuch Grant; however, theſe Things may 
be neceſſary in the Infeftment of a real Eſtate, that is proper- 
ly patrimonial, and cannot be taken without incurring a paſſive 
Title. 

But it has been objected for the Creditors of Langtown That 
this heritable Office, in all the later Grants thereof above re- 
cited, has been annexed to, or incorporated with the Barony 
or Eſtate, and granted along with that to the Heirs and A 
ſignies of the Vaſſal; and therefore it is faid, the Office muſt 
be tranſmiſhble to Purchaſers, or Creditors, in the fame manner 
as the Lands or Barony. | 

To this it is for the Petitioner humbly anſwered, That he 
denies the Conſequence, and contends, that when two Sub- 
jects, ſo different in their Nature, as are a patrimonial Eſtate 
and an heritable Office, are united, or annexed together by 
Charter; this can operate no further, than to make them paſs 
by the fame Titles, ſo long as both are retained by the Fami- 
ly; but as one of theſe being the Eſtate which is truly patri- 
monial, is liable to be voluntarily fold, or to be evicted for 
Debts; and the other being the Office, is, by its Nature, not 
capable of theſe Tranſmiſſions; when the Eſtate comes to be 
alienated, there is neceſſarily an End of the Union: Becauſe 
the Office cannot go along with it to ſingular Succeſſors; and 
the Union or Annexation proceeded from nothing but the 
fond Hope or Expectation of the Obtainers of ſuch Charters, 
that the Eſtate itſelf was to remain for ever with their Fami- 
ly ; and that all their Privileges and Poſſeffions that were heri- 
table might be publiſhed = continued in the fame Title» 


deeds, 


( 


deeds, this Union was therefore obtained, which yet, by the 
Nature of the two Subjects, muſt be diſſoluble, when the E- 
ſtate, which is truly patrimonial, comes to be alienated or e- 
victed. | 

This again cannot be better illuſtrated or proved, than by 
the Example of other Dignities or Offices annexed to Lands, 
of which there have been frequent Examples in this Kingdom : 
For Inſtance, it has been very common, even of later Times, 
ſince Lands became the Subject of Commerce and alienable, 
without Conſent of the Superior, that the Nobility obtained. 
their Lands to be erected into Dukedoms, Earldoms or Lord. 
ſhips; and yet it cannot be maintained, that this Erection will 
in the leaſt affect the Tranſmiſſion of the Dignity; that the 
Sale, Adjudication, or Appriſing of the Dukedgm will de- 
grade the Duke or his Heirs ; or that the Purchaſer. or A 
priſer of the Lands will become a Peer ; the Dignity and E. 
ſtate that are thus granted together, are in their Nature ſo ve- 
ry different, that they muſt continue diſtinct, and be governed 
by different Rules, any nominal Annexation notwithſtand- 
"3k | 


In like manner, there are ſundry Examples in our Records, 
wherein the Charters of noble Families, the higher Offices of 
which they were heritably poſſeſt, are united and annexed 
to their Eſtates: For Inſtance, by Charter. in the 1666, the 
Title and Honour of Earl of Errol, and the particular Lands 
and Baronies therein mentioned, with the Office of Conſtabu- 
lary, are granted to Gilbert Earl of Errol, his Heirs-male and 
of Tailie ; whom failing, to his Heirs and Aſſigns whatſoever ; 
and the King thereby unites, erects and incorporates the faid 
Title and Dignity, the Office of Conſtabulary, and the Lands 
and Baronies into one haill and free Ear/dom.. Now, this very 
Inſtance ſerves to ſhew, what could be the Operation of ſuch 
Union or Annexation, and. that, according to the Defender's 
Argument, it would prove a great deal too much; for here is 
both a Title of Honour and a High Office united and 8 
Tate 


( 


rated with an Eſtate; the laſt is no doubt liable to be ſold and 
adjudged, and there is as little doubt the Purchaſer or Adjudger 
could have no Right to the Title and Dignity of Earl of Er- 
rol ; and there is the like Reaſon, that he could not take the 
' High Office of Conſtabulary, tho the Title, as well as the Of- 
fice were nominally annexed to the Eſtate, and might all go a- 
longſt with it while the whole remained with the Family. But 
ſuppoſing a voluntary Sale, or an Eviction of the Eſtate, a Se- 
paration behoved neceſſarily to follow, that nominal or tempo- 
rary Annexation notwithſtanding, conſeſſedly neceſſary in re- 
ſpect of the Title or Dignity, and for the like Reaſon neceſſa- 
ry, in reſpect of the High Office of Conſtabulary, becauſe that, 
as well as the other, was of its Nature not patrimonial, or li- 
able by itſelf to be ſold or adjudged; and if ſo, the Nature of 
it could not be altered, any more than that of the Dignity, 
by the Union or Annexation of both with the Eſtate, which 
neceſſarily behoved to be caſual and temporary, that is, to take 

lace only, ſo long as the whole ſhould remain with the Fami- 
y, or the Eſtate that was patrimonial and alienable, as well 
as the Title and Office that were not ſo. 

The fame Inſtance furniſhes an Anſwer to the other Part of 
the Objection, namely, that the united Grant is made to 
Heirs and Aſſignies ;, for thus the Title and Honour of Earl 
of Errol, and the Office of Conſtabulary, as well. as the E- 
ſtate, are given by this Charter; but this muſt. be: underſtood 
civiliter, © a * ſengula ſingulis, ſo as nothing can be 
underſtood to be given to Afjenes, but the Eſtate, which 
was of its Nature alienable; and as it was impoſſible it could be 


meant or effected by this Charter, that the Earl of Errol had 


Power given him to felt his Pee rage, the Nature of the thing 
forbidding ſuch Alienation; ſor the ſame Reaſon it does not 
follow, that the Word. Aſſgnies could render the Office of 
Conſtabulary in that Caſe, or the Office of Principal Uſber in 
the Cate of the Family of Langtewn, alienable at Pleaſure, in 


Virtue 


( TI 
Virtue of the Mention of Aſſignies in a Charter of Lands, to 
which theſe Offices were reſpectively united, ; 
Other Inſtances of the like Kind were formerly condeſcend- 
ed on for the Petitioner, and the Argument is the fame ariſing 
from them all; one of theſe was a Charter to the Duke of 
Douglas, of the 10th March 1702, granting to him, and his 
Heirs-male, and of Tailzie; whom failing, his Heirs and Af 
ſignies whatſoever, the Lands therein mentioned, and all the 
Honours, Immunities, and Dignities poſſeſt and enjoyed by Ar- 
chibald Earl of Angus, or any of his Predeceſſors, and ſpecially 
the firſt Seat and Vote in Parliament, Conventions and Coun- 
cils, and the firſt Place in Front of all Battles, and the Office 
of Crown-Bearer in all Parliaments ; all united and inco 
rated into one intire and free Ear/dom, called The Earldom of 
Angus, by Charter, of Date the 6th Fehruary 1702. Now, 
tho' the Eſtate of this Noble Family may be fold or adjudged, 
and that poſſibly an Adjudger might not be fond to claim the 
firſt Place in the Front of Battles, yet neither would he be in- 
titled to any of the other Honours and Dignities that are uni- 
ted and incorporated with the Eſtate, notwithſtanding that in 
reſpect of the Eſtate the laſt Termination is to Heirs and A(- 
ſgus whatſoever ; from which it will not follow, that any of 
theſe Honours or Dignities could either be voluntarily fold by 
the Noble Perſon himſelf, or adjudged and poſſeſt by any 
Creditor of his. | 
On the 12th May that ſame Year 1702, by a Charter from 
the Crown, there is granted to Fohn Marquis of Lorn, his 
Heirs-male and of Tailzie; whom failing, to his Heirs and A 
ſienies whatſoever the Lands therein mentioned, and the her;- 
table Office. of Maſter of his Majeſty's Honſhold ; and by the 
Charter, the Lands and Office are annexed and united to the 
Dukedom of Argyle; from which the ſame Reflections may be 
made as from the former Inſtance, to evince, that an Annexati- 
on of a Dignity or Office to Lands does not alter the Nature of 
the Dignity or Office ; for that the Lands may be fold, appri- 
— * 
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ſed. or adyndged, in the ſame manner as before the Union or E- 
we gy as the Title of Honour, and the Office and other 


Privileges, by their Nature not alienable, muſt remain extra 
commercium as before, ſuch Union or Annexation notwith- 


And further, to prove that the Addition of Affjanies in 

Lands as well as Dignities, can have no O- 
peration in reſpect of the latter; the Petitioner condeſcended, 
on ſome Inſtances from the Records, where the like Addition 


2 
0 


is made in Grants of Honours together with Lands, where, 


"M trom the Nature of the Thing, the Operation of the Word 


Aianies can only be underſtood to refer to the Lands, and 
could. not poſſibly be meant to render the Titles of Honour a- 


a 15 lienahle; one of theſe was a Charter in 1674. to David Lord 
—_ Madzerty, of the Title and Honour of Lord Madaerty, and 


of the Lands therein mentioned, granting the ſame to him, his 
Heirs- male and of Tailzie; whom failing, his Heirs and Affig- 
nies whatſoever'; and another was a Charter to James Marquis 
of Montroſe, in September 1706, granting the Title and Ho- 
nours of Marquis of Montroſe, and the Lands therein mention» 
ed in the like Terms; in none of which Caſes it could be the 
Meaning or Operation of adding the Word A4/fgntes, in a con- 


A Junct Grant of Lands. and Honours, to render the latter alie- 


nable at the Pleaſure of the Grantee; and therefore, from the 
Nature of the Thing, that Word can only be underſtood to re- 


er to the real patrimonial Eſtate. | 


It was next objected for the Defenders, That there have 


f 1 been ſrequent Examples of heritable Sheriffſhips. that have 


been bought and ſold private Tranſactions, and that there 
were two Examples of ſuch Sheriffſnips being ſold by judicial 
Sale beſore this Court, one of theſe in the Year 1685, as being 
Part of the Eſtate of Urquhart of Cromarty, that was purcha- 
ted by the Viſcount of Tarbat; and the other in the 1708, 2s 


0 W Part of the Eſtate of Bruce of Clackmannan, that was purcha- 
te by Colonel. / illiam * ; from which. it is inferred 


to; 


Ka 


to be the Opinion of the Nation, and of this Court, that ſuch 
Offices are in c,mmerci, and adjudgeable. d od 
It is anſwered, That a few Inſtances, if there are ſuch; where 
Perſons, poſſeſt of heritable Sheriffihips, finding themſelves 
ſtraitned in their Circumſtances, have taken upon them to. dif- 
poſe of that Office, the Petitioner apprehends can prove no- 
thing, but that an Abuſe is creeping in ; which affords an Ar- 
gument for your Lordſhips examining with the greater StriQ- 
neſs and Severity, the Legality of ſuch Practice, whenever the 
Queſtion is brought and fairly debated before you; and tho 
the Office of heritable Sheriff be more common or frequent 
than that nowin Queſtion, whereof there is but one of the Kind. 
The Petitioner does not apprehend that the Office of heritable 
Sheriff is any more alienable than any other heritable Office, 
unleſs the Power of Deputation or Subſtitution, which is in- 
cluded in it, can be thought to afford a ſufficient Reaſon of 
Difference; but, in the Petitioner's Apprehenſion, as that Of- 
fice implies the Power of a Judge as well as a Magiſtrate, it 
is no leſs incongruous and illegal that the ſame ſhould be treat- 
ed as a Subject in commercio, than in the Caſe of any other he- 
ritable Office; and that any private Bargains or Practices that 


never have been challenged, or, upon Trial, found to be law- 


ful and right, cannot ſerve to give Evidence how the Law 
ſtands in reſpect of this Queſtion. 

As for the two Inſtances of judicial Sales of Eſtates, in 
which the heritable Office of Sheriffſhip was comprehended, or 
thrown into the Bargain, as having belonged to the Bankrupt, 
being contained in his Charters, and accordingly adjudged with 
the reſt by his Creditors, and brought to Sale in cumulo, as 
Part of the Eſtate, when no Objection was moved either by 
the Debitor himſelf, or any Body elſe. The Petitioner appre- 
hends, that theſe two Inſtances can by no Means be conſtructed 
as implying any Judgment or Opinion of the Court of Seſſion, 
that ſuch heritable Offices were liable to be adjudged and ſold 
for Payment of Debts ; for theſe may have calily paſt without 

Notice 
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G 
Notice or Obſervation of the Court, when thrown into the 
Adjudications and Summons of Sale, along with the Eſtate 
that truly belonged to the Bankrupt” ; eſpecially as it has not 
been alledged that there was any Proof of the Value of theſe 
Offices, brought and adviſed as Part of the State of the Proceſs 
of Sale, or any diſtinct Price ſet upon theſe by the Court. And 
tho' it might have been competent for the Court to have taken 
Notice of ſuch improper Article, if it had been attended to or 
obſerved, the Omiſſion or overlooking of ſuch Objection is by 
no means equivalent to a Deciſion overruling it; and a Queſtion 
that was never ſtarted cannot be ſaid to have ever been decided. 
The judicial Sales, in theſe Caſes, have, in all Probability, pro- 
ceeded juſt as the Adjudications which preceeded them, that is, 
what was asked by the Purſuers was granted, fo long as no Bo- 
dy on the Part of the Defender offered the leaſt Objection. And 
as we find in the only Caſe where there was a Controverſy or 
Debate on this Subject, being that of the Earl Mariſchal above 
mentioned, That the Court in terminis, found heritable Offices 
not to be in commercio, there ſeems to be little Reaſon to doubt, 
that if the like Objection had been ſtirred when ſuch Offices 
were adjudged or brought to Sale, that the fame Opinion would 
have been given by the Court, 4s in that only Inſtance that ap- 
pears to have been litigated. 9041 
For as to the Preference granted in 1692 to Sir James Coct- 
burn, upon his Diſpoſition above-recited, of the Office now in 
Queſtion for his Relief, in Competition with the other Credi- 
tors Adjudgers from Langtoun. It was, in effect, the ſame 
Caſe as in the two judicial Sales of Sherifflhips, the only Parties 
appearing were all of one Side in the preſent Queſtion, and a- 
greed that the Office was alienable. There was no Compear- 
ance made for the common Debitor, or his Son, who had diſ- 
poned this Office to Sir James Cockburn for his Relief, fo 
that the preſent Queſtion neither was nor could be ſtirred or 
decided in that Caſe; and beſides, the whole Competition was 
determined by one Interlocutor of the Lord 2 in that 


uking: 


( 20 ) 
Ranking; and the Party preferred-contented himſelf with what 
was the true Intent and Meaning of the Conveyance to him 
* from his Debitor, namely, to upliſt the Fees and Emoluments 
* of the Office, without ever claiming or taking Poſſeſſion of the 
# Office itſelf, which uniformly was. poſſeis d by Langtoun and 
| his Heirs-male, in Terms of his Right. 
And as for: the other later Cate that has been alledged, in 
which the Office of King's. Printer was found by one Interlo- 
cutor to be adjudgeable ; however, the true Merits of that 
Queſtion may ftand, it is a Caſe widely different from the pre- 
lent, for the Import of the Grant is truly a Monopoly for 2 
Term of Years of printing the Books in the Patent mention- 
ed, which is expreſly granted to the Patentee for himſelf, and 
his Partners, and Aſſignies; the very Deſign of the Grant, 
is, That the ſame ſhould be voluntarily communicated to o- 
thers, and this being expreſly in the Power of the Patentee, 
the Court was, it ſeems, of Opinion, that he might be com- 
pelled by Adjudication to communicate it to his oum Ctedi- 
tors; at the ſame Time, the Execution of that was found to 
be ſo difficult and inextricable, that it has never taken effect, 
. nor, fo far as the Petitioner can learn, was ever ſuch Adjudi-- 
cation extracted. Ft | 
The Defenders have further alledged, That from an Ab- 
; ſtract of Retours and Charters taken from the Records, it ap- 
f | 1 when Offices were incorporated into Lordſhips and 
ies along with Lands, they have been frequently taken 3:38 
up by Retours of the Heirs in the Offices, as well as the 3 
Lands; and from this Practice it is inferred, that Cuſtom has ; 
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- Tequired ſuch Entry as neceffary, in order to take up the Of- 1 
fice, and conſequently, That the Petitioner could not take the” 
Office in Queſtion, without being ſerved, and repreſenting. 9 


But, with great Submiſſion, the Conſequence here drawn is 
by no means neceſſary; for the Inſtances condeſcended on prove 
no more but this, that in theſe particular Caſes, where the 
Predeceſſor had thought fit to get inſerted in the fame Charter 

| Or 
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er Inſeſtment the Land- offate and heritable Office belonging 
— — 4nd. where the Heir was willing to repreſent him, and 
to take the Land · eſtate, in order to which an — Ser- 
vice was neceſſary to make up a Title to the Lands: The Heir 
finding the heritable Office mentioned in the ſame Charter, 
feryes himſelf Heir in that, as well as in the Eſtate; and the 
ſame thing would naturally happen in the ſeveral Caſes, ſome 
of which are above mentioned, where Titles of Honour, as 
well as Offices and Lands, are all comprehended in one Char- 
ter. But an hundred ſuch Inſtances, if there were ſo many, 
could not prove the Neceſſity of an Entry by Service, in or - 
der to take either a Title of Honour, or an heritable Office, 
being no more than the voluntary Acts of the Heir, when he 
is about to reprefent univerſally, being minded to take the E- 
ſtate ; upon which his Writer throws into his Service whatever 
he finds in the Infeſtment of his Predeceſſor; and therefore, 
ſuch Practice notwithſtanding, it may ſtill be true in point of 
Law, that was found in the Caſe of the Earl Mariſchal, that 
Offices, as well as Titles of Honour, not being in commercio, 
may be taken up, uſed and exerciſed, without incurring any 
paſſive Title, or without Service to the Predeceſſor; the ap- 
nt Heir, if he be minded to repreſent, even in reſpect of 
nds, may continue his Predeceffor's Poſſeſſion, tho* he can- 
not make a complete Title to the Lands without Inſeſtment, 
the Maxim of the Law being nulla ſaſina, nulla terra; but 
there is no Law that requires ſuch Title, as neceſſary for theſe 


- incorporeal Rights of Dignities or Offices, the actual | Exerciſe 


thereof by the Heir, admitted or accepted of by the Sovereign, 
is all the Entry that is neceſſary to ſuch Offices; and when the 
Land is evicted, as in the preſent Caſe, the apparent Heir has 
nothing to take, for which a Setvice is neceſſary: And the 
Petitioner can obſerve no Inftance of a Service uſed, here no- 
thing was intended to be taken up but an Office or a Dignity. 
The Inftance of King Charles II's Service, a Heir to the 


| Duke of Lenox, was alledged - this Purpoſe, as if that had 
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been intended merely to take the Offioeb of High- Admiral and 
Chamberlain, which” were in the Lanax-Eamily. But thus 
was not the Caſe in Fact, for the King avas ſerved Heir in the 
whole Earldom of Eſtate of Lenox, ard theſe Offices: went : in- 
to the Retour with the reſt; as being contained in the Char- 
ter from which the Retour was taken or tratſeribed; and the 
Retour here, as in other Caſes, was necellary: br. n — a 
Title to the Lands. % n 

It cannot ſurely make any Alteration on the Metits of be 
preſent Queſtion, That, — tlie later Charter 1674, there is 
a certain yearly Fee or Penſion granted to this Office in lieu, 
of the Livery and Maintenance allouied to the Uſher, and his 
Attendants ; for the original Conftitution of the Office is to be 
conſidered, in order to determine its Nature, and that was an 
Office of Truſt about the King's Perſon, not of the higheſt, 
nor yet of the loweſt Kind, beſtowed upon a Gentlewans; Fa- 
mily of good Conſide ration and, in Reality, rather an Office 
of Tlutt, and attended with ſonie Dignity, than of any Pro 
it or Advantage, the Livery or Maintenance was allowed to- 
wards indemnifying him of the Expence of his - Attendance z 
and the Sallary lately granted in lieu of that, dees not alter; 
the Nature or Conflitution of the Office it ſelf, if it was not 
adjudgeable when there was no Profit to be got by it, it can- 
not become ſuch, ſuppoſing the Emoluments to be encreaſed, 

or rather the Allowance or Indemnification: of the Expence of 
Attendance ; there are hardly any Offices but have ſome E- 
moluments, or Perquiſites belonging to them, which are con- 
ſidered by the Law as the Wages earned by the Service. per- 
formed, and are not even. liable to be arreſted by the private; 
Creditors of the Officer. 

It is hardly neceſſary to take Notice, That no Arg ument 
can be drawn to the preſent Queſtion from the Jurifliions 
of Barony or Regality, being liable to be adjudged: along with 
the Lands, becaule: theſe Juriſdictions are merely territoriah; 
they are inherent Qualities or Privueges of the Eſtate it ſelſi 


unt go along with that to eyery Purchaſer, they are not N 
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fices diſtin from Property, but Privileges granted by the 
Crown over the Lands belonging in Property to the Grantee, 
and paſs along with the Land it ſelf to the Purchaſers, 

Since therefore the Grants, from the Crown, of Offices and 
Dignities, continue to this Day to be purely beneficiary, and 
are not naturally the Subje& of Commerce, nor is it expedient 
for the Publick that Encouragement ſhould be given for their 
becoming ſuch ; ſince, by the Rules of the Feudal Law, that 
continue in their original Force, in ſo far as concerns Offices 
and Dignities flowing from the Bounty of the Crown; theſe 
cannot be allienated by the Grantee, without the expreſs Con- 
ſent of the Crown, ſince Creditors cannot be ſuppoſed to haye 
truſted their Money upon any Thing but the real patrimonial 
Eſtate that belonged to their Debitor ; and it has been held, 
and found to be the Law of this Kingdom, that Peerages 
and Offices were not in commercio, and that an Heir's uſing 
the Office or Title that belonged to his Predeceſſor, made no 
paſſive Title, and that the contrary Deciſion now, would be, 
in effect, declaring all the higheſt old hereditary Offices to be 
in commercio, and liable to be evicted or poſſeſs d by Adjudg- 
ers, or expoſed to Sale to the higheſt Bidder, which appears 
to be both a new and a ſhocking Propoſition, and yet a na- 
tural or neceſſary Conſequence of the Interlocutor.. 


May it therefore pleaſe your Lordſbips, to alter 
your Interlocutor above-recited, finding the Of- 
fice in Queſtion acjudgeable ; and to find, as in 
the Caſe of the Earl Mariſchal, That the Pe- 

titioner is entitled, as 2 Heir of the Fa- 

mily of Langtoun, to take and to hold this he- 

ritable Office of principal Uſber- to. His Maje- 

, without incurring a pa ſſive Title, or being 

Tubjefted to the Debts ef his Predeceſſors. 
According to Juſtice, Sc. 


WILL. CRANT. 
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